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EUROPEAN UNION

VAT- New rules regarding the
place of supply of services

As part of a broader scheme
aimed at harmonising VAT
laws and preventing fraud or
abuse, Directive 2008/8/EC
(amending  Directive 2006/
112/EC) sets out, among others,
new rules concerning the place of
taxation of supplies of services.

As from 1 January 2010, supplies
of services to persons subject to
VAT will, as a rule, be taxed in
the place where the recipient is
established, with more wide-
spread application of the reverse
charge mechanism.

The supply of services to a tax-
able person acting as such will be
subject to VAT in the member
state where the latter has estab-
lished his business (taxation at
"destination"). However, if those
services are provided to a perma-
nent establishment of the taxable
person located in a place other
than the place in which he has
established his business, the
place of supply of those services
is the place where that perma-
nent establishment is located. In
the absence of such place of es-
tablishment, the place of supply
of services is the place where the
taxable person who receives such
services has his permanent ad-
dress or usually resides.

On the other hand, for the pur-

poses of VAT, the place of supply
of services to private individuals
is the member state where the
supplier has established his busi-
ness (taxation "at source").

It those services are provided
from a permanent establishment
of the supplier located in a place
other than the place in which he
has established his business, the
place of supply of those services
is the place where that establish-
ment is located.

In the absence thereof, the place
of supply of services is the place
where the supplier has his per-
manent address or usually re-
sides.

By way of exception to these
general rules, alternative criteria
apply to some specific cases. In
particular:

* supplies of services rendered
to a non-taxable person (pri-
vate customer) by an interme-
diary are taxable in the place
where the underlying transac-
tion is supplied;

* supplies of services connected
with immovable property - in-
cluding the services of experts
and estate agents, the provi-
sion of accommodation in the
hotel sector or in sectors with
a similar function, the granti-
ng of rights to use immovable
property and services for the
preparation or coordination of
construction work, such as the
services of architects and of
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firms providing on-site super-
vision, are taxed in the place
where the immovable property

is located;



* supplies of transport, cultural,
artistic, sporting, scientific,
educational, entertainment
and similar services, ancillary
transport services and valua-
tions of and work on immov-
able property, restaurant and
catering services (other than
those physically carried out
during the section of a passen-
ger transport operation effect-
ed within the Community) are
taxed in the place where the
services are physically carried
out;

* supplies of short-term hiring
of means of transport are
taxed in the place where the
means of transport are actually
placed at the disposal of the

customer;

* supplies of electronically sup-
plied services to non-taxable
persons who reside in a mem-
ber state by a taxable person
who has established his busi-
ness outside the EU or has a
fixed establishment there from
which the service is supplied
are taxed in the member state
where the customer resides.

Moreover, as from 1 January
2010, Regulation (EC) No.
143/2008 amending Regulation
(EC) No. 1798/2003 with regard
to the introduction of adminis-
trative cooperation and the ex-
change of information concern-
ing the rules relating to the place
of supply of services, the special
schemes and the refund proce-
dure for VAT, will come into
force.

This means that, to ensure the
proper application of VAT on
services which are subject to the
reverse charge mechanism, the
data collected by the member
state of the supplier must be
communicated to the member
state where the recipient is estab-

lished.
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[ ITALY

New tax regime for dividends
paid to EU companies

I n response to the reasoned
opinion issued by the Euro-
pean Commission (C(2006)
2544 of 28 June 2006), article 1,
sub-sections 67-69, of the 2008
Budget Law changed the tax
treatment applicable to out-
bound dividends paid by Italian
companies to non-resident com-
panies and entities, subject to
taxation in other EU member
states and countries belonging to
the EEA included in the "white
list" to be drafted pursuant to the
new article 168-bis of the In-
come Tax Consolidation Act (in-
clusion in the list is based on ex-
change of information criteria).
Under the new law, the previous
27 per cent rate has been re-
placed by a 1.375 per cent rate.

The new provisions introduced
by law No. 244/2007 (article 27
sub-section 3-ter of Presidential
Decree No. 600/73) bring Italy's
domestic legislation in line with
the provisions of the EC Treaty.
The same issue was the subject

of ECJ rulings C-170/05
(Denkavit) and  C-379/05
(Amurta).

The aim is to introduce the same
tax treatment for outbound divi-
dends as that applicable to do-
mestic dividends paid to Italian
companies, which are only tax-
able for 5 per cent (at the 27.5
per cent corporate income tax
rate (IRES), resulting in a tax
rate of 1.375 per cent). This
equalisation is further justified in
view of the elimination of article
122, sub-section 1, letter a) of
the Consolidated Income Tax
Act, which allowed Italian resi-
dents to benefit from 100 per
cent exemption of profits under
the tax consolidation regime.

The amendments introduced
with the budget are applicable to
profits realised starting from the
tax year beginning after that un-
derway on 1 January 2008 (prof-
its realised prior to that date will
be taxed at the previous 27 per
cent rate or at a lower rate ap-
plicable in accordance with the
provisions of a tax treaty).

No changes have been made to
the 100 per cent exemption for
dividends distributed to qualify-
ing “parent” companies resident
in another EU member state, on
which no tax is withheld at the
time of distribution (article 27-
bis of Presidential Decree No.
600/1973, implementing Direc-
tive 90/435/EEC, the “Parent-
Subsidiary” Directive).

Pending publication of the afore-
said white list, the law in ques-
tion applies to EU member
states and countries that belong
to the EEA and are included in
the list of countries that operate
an exchange of information sys-
tem with Italy pursuant to tax
treaties with the Italian Republic
in accordance with the Minister-
ial Decree of 4 September 1996
(essentially only Norway).

CZECH REPUBLIC

Reductions in corporate and
personal income tax rates

he corporate tax rate in the

Czech Republic has been
reduced to 21 per cent as from 1
January 2008, replacing the pre-
vious rate of 24 per cent, in force
until the end of 2007. Further re-
ductions are planned, to 20 per
cent in 2009 and 19 per cent in
2010.
Income of individuals will be
taxed at a flat rate of 15 per cent.
This replaces the previous rates
of between 12 and 32 per cent in




force until 2007. In the face of
these lower rates, the govern-
ment has increased the tax rate
applicable to capital gains on the
sale of shareholdings in unlisted
companies. Total exemption,
originally available after a hold-
ing period of six months, will
now only be available for shares
that have been owned for five
years.

As from 1 January 2008, the
standard rate of VAT is 19 per
cent, with the reduced rate
standing at 9 per cent. This
brings the Czech Republic in
line with the other new EU
member states, which have intro-
duced highly competitive income
tax rates. Lower withholding tax
rates are also to be introduced for
royalty payments to non-resi-
dents. More specifically, the
withholding tax on royalties and
fees for services provided in the
Czech Republic, including pay-
ments for commercial, technical
and hire services, will be reduced
from 25 per cent to 15 per cent.

The provisions of the Parent-
Subsidiary Directive concerning
outbound dividends have been
extended to include companies
being wound up. Dividends paid
by such companies to non-resi-
dents will not attract withhold-
ing tax.

The Czech Republic has also in-
troduced an advance ruling sys-
tem. This will allow taxpayers to
obtain a preliminary binding rul-
ing from the tax authorities con-
cerning specific tax-related is-
sues. The tax authorities will
issue rulings with regard -
among others — to methods for
allocating costs that refer to both
exempt and taxable income, de-
duction of costs relating to prop-
erty for mixed use and evaluation
of accounting and tax treatment
of expenses in connection with
immovable assets and the possi-
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bility of capitalising these or
charging them in full to the year.

New tax regime for
intellectual property income
A special tax regime for in-
come and capital gains de-
rived from the use and sale of in-
tellectual property (trademarks,

patents, software, etc.) came into
torce on 1 January 2008.

| LUXEMBOURG

Under the new system (article
50-bis, LIR), as from 1 January
2008 only 80 per cent of the in-
come derived from the aforesaid
intellectual property, purchased
by third parties or group compa-
nies, will be exempt from tax
(providing for an effective tax
burden of around 6 per cent of
profits).

The exemption regards royalties
for the use of licenses by third
parties or group companies, and
notional income deriving from
own use of the intellectual prop-
erty.

Capital gains realised on the dis-
posal of intellectual property will
also benefit from partial exemp-
tion, under certain conditions.

To avoid repetitive use of the tax
incentives, the new regime is not
available for intellectual property
and the relative rights acquired
from a “related company". Relat-
ed companies are defined as:

* subsidiaries, in which the tax-
payer holds at least 10 per cent
of the capital;

* parent companies, which own
at least 10 per cent of the cap-
ital of the subsidiary;

* sister companies, in which a
third company holds at least
10 per cent of the capital.

However, the law does not refer
to the circumstances in which
capital is held indirectly, i.e. capi-
tal owned by individuals rather
than corporations.

This new regime is a significant
incentive, since it will likely be
attractive to enterprises that use
and create intellectual property
and R&D centres. Unlike similar
incentives available in other
countries (France, Belgium, the
Netherlands and Ireland) they
are not subject to specific R&D
activities being carried on in
Luxembourg.

SWITZERLAND

Flat tax for the Canton
of Obwalden

I n a referendum on 16 De-
cember last year, the elec-
torate in the Swiss Canton of
Obwalden voted to adopt a new
flat income tax rate to be levied
at cantonal level. The new rate
came into effect on 1 January
2008 (the direct federal tax rate
remains unchanged).

In addition to adopting the sin-
gle rate of 1.8 per cent, the new
cantonal regime also exempts the
first CHF 10 thousand of in-
come from taxation.

Taking into account the effects
of the so-called “multiplier” and
federal taxes, the overall tax rate
on personal income should not
exceed 13 per cent.

The canton has also reduced its
corporate tax rate, from 6.6 per
cent to 6 per cent.

Company profits are therefore
taxed at an effective rate of ap-
proximately 12 per cent (consid-
ering federal tax and income tax
deductions).

This makes Obwalden the can-

ton with the most favourable tax




regime in Switzerland. It re-
places the previous proposal for a
regressive tax system, i.e. lower
rates with increases in taxable in-
come, aimed at encouraging
wealthy taxpayers to move to
Obwalden. This proposal was
judged to be unconstitutional as
it went against the principle of
taxation on the basis of the abili-

ty to pay.

The flat rate of personal income
tax has aroused interest in other
cantons, also with a view to
adoption alongside the “lump
sum” system of taxation based on
expenditure (there have also been
proposals at federal level for a
single tax rate throughout
Switzerland).

The Tax Reform II, approved at
federal level, abolishes, at least in
part, the double taxation of cor-
porate profits and introduces
partial exemption of dividends
from qualified shareholdings
(dividends only taxed to the ex-
tent of 60 per cent or 50 per cent
if the shares are held as private or
business property, respectively).

Lastly, as regards dividend in-
come of trading enterprises, the
required threshold for participa-
tion exemption (Beteili-
gungsabzug) has been lowered
from 20 per cent to 10 per cent
and from CHF 2 million to

CHF 1 million, respectively.

NEW ZEALAND

Reform of limited
partnerships

he government of New
Zealand has approved a
draft bill reforming its limited
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partnerships (similar to limited
partnerships in other jurisdic-
tions, without corporate per-
sonality).

The purpose of the reform is to
create an efficient corporate ve-
hicle with a view to making
New Zealand more competitive
on international markets.

New Zealand’s new LP regime
will be very similar to the Eng-
lish LP and LLP. Its key fea-

tures will be:

* limited partners who are only
liable to the extent of their
contribution to the partner-
ship;

 general partners who are li-
able for all of the debts and
liabilities of the partnership;

* flow-through tax status (the
income of the LP flows
through directly to the part-
ners and is taxed on the basis
of their partnership share).

CHINA

Provisions implementing
the tax reform

he new Company Income

Tax Law establishing a
unified corporate income tax
regime for foreign-invested en-
terprises (FIEs) and Chinese
enterprises was approved on 16
March 2007. Both types of en-
terprises are now taxed at a rate
of 25 per cent (see Veco Tax
News No. 1/2007).

The implementing provisions,
which integrate the scope of the
tax reform and clarify some im-
portant  practical  aspects,
became effective as from

1 January 2008.

The new law confirms the abo-
lition of tax incentives for man-
ufacturing FIEs, i.e. the two-
year 100 per cent tax holiday
tollowed by a 50 per cent reduc-
tion for another three years.
There is a grandfathering
arrangement for companies al-
ready benefiting from this sys-
tem and for those that, al-
though not benefiting, were es-
tablished prior to the approval
of the new rules.

The new flat tax rate will also
be introduced gradually over a
five-year period for the Special
Economic Zones (SEZs) (18
per cent in 2008, 20 per cent in
2009, 22 per cent in 2010, 24
per cent in 2011, 25 per cent in
2012). China will continue to
offer tax incentives to compa-
nies established in western areas
of the country.

Innovative and high-tech com-
panies will continue to be taxed
at a particularly favourable rate
(15 per cent instead of 25 per
cent).

The implementing provisions
introduce limits for deducting
entertainment expenses and
strict transfer pricing rules.

Lastly, withholding tax on divi-
dends paid to foreign share-
holders has been reduced from
20 per cent to 10 per cent, in
line with that on interest and
royalty payments and other
China-source income.

Dividends paid to foreign com-
panies by their Chinese sub-
sidiaries continue to be exempt
and the incentives for reinvest-
ments of profits continue to

apply. ©

n The authors assume no responsibility whatsoever for any damage in connection with actions, whether undertaken or not, relating to the opinions or information set forth herein.



