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EUROPEAN UNION
Parent-Subsidiary Directive
and right of usufruct

O n 22 December 2008, the Eu-
ropean Court of Justice (ECJ)

handed down its judgment on Les
Verges du Vieux Tauves (C-48/07).
The case was concerned with
whether the benefits provided by
the Parent-Subsidiary Directive
(90/435/EU) to companies that
own shares in another company are
also available for shares held in
usufruct.

The case

A Belgian company (VVT) had
held the right of usufruct over the
shares in another Belgian company
(Narda) for some years. VVT re-
ceived the profits from the shares
held in Nardo in usufruct, which
were treated as dividends for tax
purposes and as such eligible for
the participation exemption under
Belgian law.

Following an investigation by the
tax authority, according to whom
the usufructuary’s rights are not
the same as those of the owner
(which would mean the dividends
were wholly taxable), the Belgian
Court of Appeal decided to refer
the question of whether the
usufructuary is eligible for the par-
ticipation exemption to the ECJ.

Decision

The ECJ did not follow the opin-
ion in the conclusions of the Ad-
vocate General, but held that from
the wording of article 3 of the Par-
ent-Subsidiary Directive the right
of usufruct is not included in the
concept of holding in the capital.

The Court reasoned that the legal
position of the usufructuary is not
such as to endow it with the status
of shareholder.

The Court also stated that, if the
domestic laws of a member state
envisage the same tax conse-
quences for full property and
usufructuary rights over shares in
resident companies, but do not
grant similar treatment for
usufructuary rights over shares in
companies resident in other mem-
ber states, they would be violating
the principle of freedom of circu-
lation guaranteed by the EU
Treaty.

Observations

With this sentence, the Court ap-
pears to favour a more formal ap-
proach, by holding that the bene-
fits of the Directive only apply in
the case of legal ownership of the
capital of a company. However, in
a previous case similar to this but
regarding non-EU companies, the
Supreme Court of Luxembourg
ruled that the right of usufruct
carried the same tax consequences
as full ownership of the shares
provided the former was economi-
cally related to the latter.

EUROPEAN UNION
Consultancy services to
holding companies and
taxation

O n 6 November 2008, the Eu-
ropean Court of Justice (ECJ)

gave its judgment on the correct in-
terpretation of article 9 of the Sixth
VAT Directive concerning the
place of payment of VAT on ser-
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vices provided to an entity whose
business activity falls outside the
scope of the VAT Directive but
which also carries on a taxable ac-
tivity, though on a marginal basis.

The case

In addition to its normal activities
(which fall outside the scope of
VAT directives), a Swedish foun-
dation also supplies consultancy
services, albeit in a marginal con-
text, which are wholly taxable for
VAT purposes.

To enable it to carry on the ex-
empt activity, the foundation re-
ceives consultancy services, which
are taxable.

The dispute regards the correct
application of VAT on said ser-
vices, which, according to EU law,
are considered as provided in the
place of residence of the customer
(in this case, the foundation), pro-
vided the recipient is a taxpayer for
the purposes of the Sixth VAT Di-
rective (otherwise the services
would be considered to be sup-
plied in the service provider’s
country of residence).

Decision

The Court held that the rules pur-
suant to article 9 of the Sixth Di-
rective concerning the place of
supply must be considered on a
same level.

It went on to state that article 9
does not apply only if the taxable
person receiving the supply of ser-
vices uses those services for the
purposes of his economic activity.

Therefore article 9 must be
interpreted as that the customer,
for consultancy services supplied
by a taxable person established in
another member state is to be
regarded as a taxable person,
regardless of whether he carries
out an economic (or non-econom-
ic) activity and of whether the
VAT on the foreign supply is used
for the purposes of that activity.

Observations

In the case-law of the ECJ, in the-
ory the mere acquisition and hold-
ing of interests in companies does
not constitute an economic activi-

ty within the meaning of the VAT
Directives.

The principles of this decision are
not confined to foundations. They
are equally applicable to holding
companies that pursue an eco-
nomic activity within the scope of
the Sixth Directive, even if that
activity is only a marginal part of
their business. Such holdings are
(always) considered as VAT tax-
payers (and as such are subject to
the requirements for registration,
payment and statements). Thus if,
on the contrary, they receive con-
sultancy services and do not carry
on any economic activity, all VAT
obligations are borne by the tax-
paying service provider.

ITALY
Tax “transparency” to include
indirect interests in foreign
controlled companies

O n 23 October 2008 the Italian
tax authority issued ruling

No. 400 on the application of CFC
rules (article 168 of the Italian In-
come Tax Code) to participations
held in certain companies resident
in tax havens.

The case concerned the applicabil-
ity of article 168 of the Italian In-
come Tax Code to certain compa-
nies (SPVs), resident in countries
with a privileged tax regime,
which are wholly owned, through
a trust, by an Economic Interest
Group (EIG) resident in France
and in turn owned in equal shares
by a French economic operator
and an Italian corporation.

The latter requested a ruling to
prevent application of the provi-
sions of article 168, on the
grounds that the income of the
SPVs, interposed by the EIG, is
not sourced in a country with a
privileged tax regime, since it is at-
tributed by virtue of the flow-
through system to the EIG, resi-
dent in France (which operates an
ordinary tax regime), which in
turn uses the same flow-through
method to attribute it to its share-
holders (including the Italian cor-
poration).

In a previous ruling, the Italian tax
authority had held the CFC rules
not applicable when, considering
the total amount of taxes paid by
the group, the sourcing of income
in a country with a favourable tax
regime does not produce effective
benefits (see ruling No. 63/E of
2007).

With the current ruling, the tax
authority considers article 168 of
the Italian Income Tax Code to be
applicable solely due to the fact
that the income of the foreign
subsidiary is sourced in a country
with a privileged tax regime, and
derived from a source of produc-
tion in said country, regardless of
whether the foreign entity is con-
sidered transparent or opaque for
tax purposes (and thus without
considering the total amount of
tax paid by the group).

In the ruling, some parts of which
are somewhat concise, the tax au-
thority does not appear to have
considered the impact of treating
the income of the foreign sub-
sidiary as transparent for tax pur-
poses (the income should be at-
tributed to the entity resident in
Italy by virtue of the flow-through
method). This interpretation
leaves room for double taxation.

ITALY
Transfer of residence abroad
during the year

O n 3 December 2008 the Ital-
ian tax authority issued ruling

No. 471 concerning a case in which
an individual transferred his place
of residence from Italy to a foreign
country (Sweden), during the year,
and had his name taken off the
population register A.T.R.E. in July
(thus after the 183 day term re-
quired by article 2 of the Italian In-
come Tax Code).

The taxpayer asked to be consid-
ered tax resident in Italy only up
to the date of cancellation from
the A.T.R.E, and for his Italian-
sourced income to be taxed in Italy
up to that date. According to the
taxpayer, this request was backed
by a number of points in the
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Commentary to the OECD
Model Tax Treaty.

The Italian tax authority stated
that Italian law makes no provi-
sion for periods of residence of less
than one year. It also pointed out
that this rule does not affect the
conventional definition of resi-
dence in the OECD Commentary
either (nor is it included in the bi-
lateral agreement with Sweden).

In the case of dual residence (the
individual was also resident in
Sweden under domestic tax law),
reference must be made to the tie-
breaker rules set out in the relative
treaty and explained in the OECD
Commentary in order to avoid the
risk of double taxation.

This specific case underlines the
importance of timing when tax-
payers intend to transfer their
place of residence from Italy to a
foreign country, or vice versa.

ITALY/SWITZER-
LAND
Controlled foreign companies
(CFC) legislation and Swiss-
located companies

O n 10 November 2008 the Ital-
ian tax authority issued ruling

No. 427 on the fact that a Swiss
company (Beta) that benefits from
a special flat-rate tax regime falls
within the scope of CFC rules pur-
suant to article 167 of the Italian
Income Tax Code, even if actual
business activities are carried on in
Switzerland.

More specifically, the parent com-
pany, Alfa, had requested a ruling
to prevent the application of the
provisions of article 167 of the
Italian Income Tax Code on the
grounds that, although benefiting
from a privileged tax regime, Beta
was in fact engaged in the pursuit
of an economic activity in
Switzerland, where it had its
premises and staff.

The tax authority somewhat unex-
pectedly held that, although Beta
was engaged in the sale and distri-
bution to an international clientele

of goods that were not produced
in Switzerland (international trad-
ing activities), it could not be con-
sidered to be established in
Switzerland. Since there were ap-
parently “no economic, political,
geographical or strategic connec-
tions” between Beta and Switzer-
land, there were no “appreciable fi-
nancial-business reasons” for set-
ting up a company in that country.
This interpretation of article 167
of the Italian Income Tax Code by
the Italian tax authority is appar-
ently based on a number of rea-
sons provided by the Swiss tax au-
thority concerning EU “state aid”
rules. Besides appearing highly
discriminating, it also appears to
be against the spirit of CFC legis-
lation, in that it ought to be possi-
ble to prevent the application of
such rules provided the entity lo-
cated in a country with a privi-
leged tax regime, where it carries
on its actual business activities,
meets certain essential require-
ments.

In the ruling, the Italian tax au-
thority apparently makes a distinc-
tion according to the type of busi-
ness that is conducted (trade is too
“vague”). Moreover, the ruling ac-
knowledges compliance with the
essential requirements (offices and
staff ), which alone should be suf-
ficient proof of the “economic, po-
litical, geographical or strategic”
connection deemed crucial by the
tax authority in order to avoid the
application of the rules in ques-
tion. Since the company has of-
fices and staff in Switzerland, its
positive contribution to the Swiss
economy is obvious.

It is widely hoped that the tax au-
thority will reconsider the inter-
pretation provided in this ruling,
to avoid any unjustifiable discrimi-
nation against Italian investments
in Switzerland. The reasoning of
the tax authority would paradoxi-
cally result in the profits of a Swiss
company benefiting from a privi-
leged tax regime and with premis-
es, equipment and hundreds of
employees in Switzerland, also
being taxed in Italy on the basis of
a flow-through approach.

LUXEMBOURG
Savings Directive and non-
domiciled residents

O n 27 November 2008 the Eu-
ropean Commission formally

requested that Luxembourg amend
legislation which incorrectly trans-
poses certain provisions of the EU
Savings Tax Directive
(2003/48/EC). The request took
the form of a reasoned opinion.

More in detail, Luxembourg pro-
vides exemption from withholding
tax for payments of interest on
current accounts to beneficial
owners who benefit from non-
domiciled resident status in their
country of residence. This status is
granted by some member states,
which tax foreign-sourced income
remitted and/or used within the
country.

The Commission considered this
exemption to be incompatible with
the meaning of the provisions of
the Savings Tax Directive, also in
view of the fact that the situations
in which exemption from with-
holding tax can be granted are
those provided and expressly gov-
erned by article 13 of the Directive
and only regard cases in which the
beneficial owner expressly autho-
rises the paying agent to report in-
formation to the competent tax
authority.

In accordance with EU law, the
paying agent must establish
whether the beneficial owner is
resident in a member state. In that
respect, non-domiciled residents
must be taxed in the same way as
EU residents and, as such, are sub-
ject to the provisions of the Sav-
ings Tax Directive.

United Kingdom
Place of effective manage-
ment of a trust

I n 2008, UK Special Commis-
sioners handed down an inter-

esting decision on the concept of
the place of effective management
of trusts.
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Description of the case

A British trust relocated to Mauri-
tius and appointed a Mauritius-
resident trustee in order to sheltor
gains on the sale of quoted shares
from tax. The shares were then
sold and the relative gain was only
subject to capital gains tax in
Mauritius, by virtue of the UK-
Mauritius tax treaty. After selling
the shares, the trust was moved
back to the UK and once again ap-
pointed a UK-resident trustee.

The decision of the UK court

The UK court agreed that the ac-
tions and decisions of the new
Mauritius trustee were carried out
correctly and were well document-
ed, but noted that these had been
strongly influenced by the UK set-
tler and guided by the UK tax ad-
visers. In other words, the court
held that the place of effective
management was in the UK, as
that was where the key decision to
sell the shares, which constituted a
large proportion of the trust’s as-
sets, was made, even before the
trustee was moved. The Commis-
sioners described the place of ef-
fective management as the place of
realistic or positive management of
the trust.

Another interesting point is that
the UK Commissioners did not
challenge the (fictitious) transfer
of residence, on the assumption
that the ultimate purpose of the
entire transaction was to take ad-
vantage of the favourable tax
regime for capital gains in Mauri-
tius. On the contrary, after a close
analysis of the facts and documen-
tary evidence and careful examina-
tion of the terms of the UK-Mau-
ritius tax treaty, they concluded
that the place of effective manage-
ment had always remained in the
UK.

Thus if the place of residence had
actually been transferred (i.e. if the
place of effective management had
been transferred) the capital gains
would have been exempt from tax.

It is also important to note that
the UK tax authority presented the
tax tribunal with significant and
substantial documentary evidence

of the business and professional
relationships between the people
involved (settlor, trustees, tax and
financial advisers), and provided
details of how key decisions (dis-
posal of shares) were made in the
UK.

UKRAINE
Limitations for tax exemption
on dividends paid to Dutch
companies

D utch companies are valid cor-
porate vehicles for investment

in Ukraine. This is because, in ad-
dition to the flexibility of Dutch
company law, under article 10(3) of
the Netherlands-Ukraine tax treaty
no withholding tax is levied on div-
idends paid by a Ukraine company
to a Dutch company (instead of the
ordinary rate of 15 percent under
domestic law). However, the ex-
emption is only available for Dutch
companies that own at least 50 per-
cent of the Ukraine company’s cap-
ital and provided the investment
amounts to at least 300 thousand
US dollars.

In a recent circular letter, the
Ukraine state tax authority provid-
ed an interpretation of the mini-
mum investment requirement in
order to qualify for exemption
from withholding tax on dividend
payments (at least 300,000 US
dollars). According to the tax au-
thority, zero withholding tax only
applies if the investment is made
directly by the shareholder in the
form of a single payment.

It follows, from this interpretation,
that exemption is not available for
capital subscribed in kind (e.g. by
way of contribution of immovable
property), payments made in sev-
eral instalments or for dividends
paid to a shareholder other than
the shareholder who made the re-
mittance (e.g. following incorpo-
ration into another company).

If the above exemption is not ap-
plicable, but the Dutch company
holds at least 20 percent of the
Ukraine company’s capital, a 5
percent tax is levied.

According to the Dutch Ministry
of Finance the interpretation of
article 10(3) provided by the
Ukraine tax administration is dis-
putable. Although the letter is not
legally binding, the local tax au-
thority is likely to enforce all the
opinions stated in it. Lastly, the
opinions stated in the circular let-
ter may apply retrospectively (thus
also in relation to previous years’
profits still to be distributed).

JERSEY
Variation of a trust

I n the Turino Trust case the
Royal Court of Jersey confirmed

that a decision of a foreign court
cannot vary a trust.

In the case in question, the Dutch
court had ruled that a house, pur-
chased by a couple at the time of
their marriage and placed in trust,
should be split equally between
the parties despite the fact that the
husband had originally con-
tributed most of the funds neces-
sary to purchase the house, up-
holding the terms of the trust (i.e.
the 83 percent to 17 percent split).

The Jersey court ruled that the
house should be sold to the wife,
at a fair price, and that the pro-
ceeds of the sale should in turn be
distributed between the beneficia-
ries of the trust (husband and
wife) according to the terms of the
trust. However, in the case in
question, the assets were split
equally (50 percent each) since,
some time after setting up the
trust, the rights of the beneficia-
ries had been altered with the con-
sent of both parties, in what was
termed as a letter of wishes (rule
in Saunders vs. Vautier).

In any case, it is interesting to note
that the Royal Court of Jersey up-
held that it cannot enforce or give
effect to any judgment of a foreign
court which purports to vary a
trust as it cannot give effect to an
order which it has no power to
make or which the trustees have
no power to carry out.
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